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1. Introduction  

1.1 The Transferor is the owner of the Sale Assets and the Sale Liabilities.  

1.2 The Transferor and the Transferee are both indirect subsidiaries of Momentum 

Metropolitan Holdings Limited and are members of the same group of companies (as 

defined in the Companies Act). 

1.3 The Parties agree that the Transferor will dispose of the Sale Assets and the Sale Liabilities 

to the Transferee on the terms and conditions of this Agreement as an intra-group 

transaction as contemplated in section 45 of the Income Tax Act.  

1.4 The Transferor will, simultaneously with the implementation of the transaction 

contemplated by this Agreement, request that its licence to conduct insurance business be 

withdrawn in accordance with the provisions of section 29(b)(iv) of the Insurance Act. 

2. Definitions and interpretation 

2.1 In this Agreement, the following expressions shall, unless otherwise stated or inconsistent 

with the context in which they appear, bear the following meanings and other words derived 

from the same origins as such words (that is, cognate words) shall bear corresponding 

meanings: 

2.1.1 "Agreement" this transfer agreement between the Parties, 

including all Annexes, as amended from time to 

time; 

2.1.2 "Annexe" an annexe attached to this Agreement; 

2.1.3 "Business Day" any day other than a Saturday, Sunday or gazetted 

national public holiday in the RSA; 

2.1.4 "Cell Owner Shareholders" the owners of the MA Cells through the holding of 

redeemable preference shares issued by the 

Transferor as set out in Annexe C; 

2.1.5 "Closing Date" the last day of the month during which the last of the 

Suspensive Conditions is fulfilled or waived, or such 

other date as may be agreed to between the Parties 

in writing;  
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2.1.6 "Closing Date Accounts" the unaudited management accounts of the 

Transferor as at the Closing Date, or such other 

date as agreed to between the Parties, prepared in 

accordance with the provisions of clause 9; 

2.1.7 "Companies Act" the Companies Act, 2008, as amended;  

2.1.8 "Contracts" all Policies, contracts, agreements, mandates, 

commitments and arrangements (including any 

debit orders and stop orders), whether written, oral, 

tacit or otherwise, as amended from time to time, 

entered into by the Transferor and which are in force 

as at the Closing Date, including, without limitation, 

the contracts listed in Annexe A and all contracts in 

respect of the Designated Investments, but 

excluding the MA Cells Shareholders Agreements;  

2.1.9 "Creditors" the amounts owing or accrued to the trade creditors 

of the Transferor as at the Closing Date, as reflected 

in the Closing Date Accounts, including the 

obligations and liabilities of the Transferor in respect 

of the Employees; 

2.1.10 "Deadline Date" 31 December 2022 or such later date as the Parties 

may agree in writing prior to such date;  

2.1.11 "Debtors" the claims of the Transferor against debtors as at 

the Closing Date, including, without limiting the 

generality of the aforegoing, non-trade receivables 

and rights against sureties and guarantors for such 

claims, as reflected in the Closing Date Accounts;  

2.1.12 "Designated Investments" cash and investments held in the name of the 

Transferor, the value of which shall be equal to the 

amount set aside by the Transferor to fulfil its 

insurance obligations and settle all commitments in 

terms of the Policies over the lifetime of the 

insurance obligations, calculated as at the Closing 

Date on an IFRS basis; 
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2.1.13 "Employees" the persons employed by the Transferor as at the 

Closing Date, being the persons listed in Annexe B 

(as updated in terms of clause 11.4); 

2.1.14 "Excluded Cash" the cash on hand and all credit balances in the bank 

and investment accounts of the Transferor as at the 

Closing Date, other than any cash forming part of 

the Designated Investments; 

2.1.15 "Excluded Liabilities" shall mean: 

2.1.15.1 all amounts in respect of Taxation payable by 

the Transferor arising or related to the period 

prior to the Closing Date; 

2.1.15.2 any and all liabilities relating to the Excluded 

Cash; and 

2.1.15.3 any and all of the Transferor's indebtedness 

to any of its shareholders or any persons 

related or inter-related to the Transferor, as 

contemplated in section 2(1) of the 

Companies Act; 

2.1.16 "Fulfilment Date" the date on which all the Suspensive Conditions are 

either fulfilled or waived; 

2.1.17 "GL Cells" the new cell structures to be established by the 

Transferee for each of the Cell Owner Shareholders 

before the implementation of the Transaction 

through the GL Cells Ordinary Shares and pursuant 

to the GL Cells Shareholder Agreements;  

2.1.18 "GL Cells Ordinary Shares" the different 'L' classes of ordinary shares in the 

Transferee to be issued to the Cell Owner 

Shareholders by the Transferee; 

2.1.19 "GL Cells Shareholder  
Agreements"  the new shareholder and/or subscription 

agreements to be concluded between the 

Transferee, on the one hand and each of the Cell 
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Owner Shareholders, on the other hand, pursuant 

to which the GL Cells are created and capitalised; 

2.1.20 "IFRS" the International Financial Reporting Standards as 

issued from time to time buy the International 

Accounting Standards Board or its successor body; 

2.1.21 "Income Tax Act" the Income Tax Act, 1962, as amended; 

2.1.22 "Insurance Act" the Insurance Act, 2017, as amended; 

2.1.23 "LRA" the Labour Relations Act, 1995, as amended; 

2.1.24 "MA Cells" the existing cell structures created in the Transferor 

for each of the Cell Owner Shareholders, in respect 

of the Policies underwritten by the Transferor and 

notionally attributable to each cell structure as 

provided for in terms of the relevant MA Cells 

Shareholder Agreements; 

2.1.25 "MA Cells Pref Shares" the different 'P' classes of redeemable preference 

shares with a par value of R1.00 each in the 

Transferor held by the Cell Owner Shareholders in 

respect of the MA Cells as contemplated in Annexe 
C;  

2.1.26 "MA Cells Shareholder  
Agreements" the existing shareholder and/or subscription 

agreements entered into between the Transferor, 

on the one hand and each of the Cell Owner 

Shareholders, on the other hand, pursuant to which 

the Cell Owner Shareholders subscribed for the MA 

Cell Pref Shares and the MA Cells were created; 

2.1.27 "Parties" the parties to this Agreement, being the Transferor 

and the Transferee; 

2.1.28 "Policies" all life insurance policies entered into by the 

Transferor that are in force as at the Closing Date; 

2.1.29 "Policyholders" the policyholders of the Policies; 
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2.1.30 "Policy Liabilities" all the obligations and liabilities of the Transferor 

under or in respect of the Policies (whether incurred 

and reported or incurred but not yet reported);  

2.1.31 "Prudential Authority" the authority established in terms of section 32 of 

the Financial Sector Regulation Act, 2017; 

2.1.32 "Records" all documents and records relating to the conduct of 

the insurance business of the Transferor (including 

in respect of the MA Cells and/or the Policies), 

which are, or have been, maintained by or on behalf 

of the Transferor;  

2.1.33 "Regulatory Reference Date" 1 July 2021; 

2.1.34 "RSA" the Republic of South Africa; 

2.1.35 "Sale Assets" all the assets used or owned by the Transferor in 

relation to the operation of its insurance business as 

at the Closing Date, including, without limitation: 

2.1.35.1 the Designated Investments; 

2.1.35.2 the Debtors; 

2.1.35.3 the rights, title and interest of the Transferor 

under the Contracts; and 

2.1.35.4 the Records, 

but specifically excluding the Excluded Cash; 

2.1.36 "Sale Liabilities" all the obligations and liabilities of the Transferor in 

respect of its business as at the Closing Date, 

including, without limitation: 

2.1.36.1 the Policy Liabilities;  

2.1.36.2 the Creditors and all the obligations and 

liabilities of the Transferor under the 

Contracts (other than the Policies);  
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but excluding any and all Excluded Liabilities;  

2.1.37 "Signature Date" once all the Parties have signed the Agreement, the 

date on which it was signed by the last Party to do 

so; 

2.1.38 "Surviving Provisions" clauses 2 (Definitions and interpretation), 

3 (Suspensive Conditions), 13 (Confidentiality), 14 

(Breach) and 16 (General); 

2.1.39 "Suspensive Conditions" the suspensive conditions set out in clause 3.1; 

2.1.40 "Taxation" all income tax, capital gains tax, dividends tax, VAT, 

securities transfer tax, employees tax, donations 

tax, customs and excise duty, levies, assessments, 

imposts, deductions, charges, withholdings and all 

other forms of taxation whatsoever in terms of any 

tax legislation and includes all penalties and interest 

payable as a consequence of any failure or delay in 

paying any taxes and any taxation arising from new 

assessments of taxation and/or the reopening of 

any income tax assessments; 

2.1.41 "Transaction" the transfer of the Sale Assets and the Sale 

Liabilities as contemplated in this Agreement; 

2.1.42 "Transferee" Guardrisk Life Limited, registration 

number 1999/013922/06, a public company 

incorporated in accordance with the laws of the 

RSA; 

2.1.43 "Transferor" Momentum Ability Limited, registration number 

1999/005364/06, a public company incorporated in 

accordance with the laws of the RSA; 

2.1.44 "VAT" value-added tax, as levied in terms of the VAT Act; 

and 

2.1.45 "VAT Act" the Value-Added Tax Act, 1991, as amended. 
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2.2 In this Agreement: 

2.2.1 references to a statutory provision include any subordinate legislation made from 

time to time under that provision and include that provision as modified or re-enacted 

from time to time; 

2.2.2 words importing any particular gender include the other genders (ie the masculine, 

feminine and neuter genders, as the case may be); the singular includes the plural 

and vice versa; and natural persons include artificial persons and vice versa; 

2.2.3 references to a "person" include a natural person, company, close corporation or 

any other juristic person or other corporate entity, a charity, trust, partnership, joint 

venture, syndicate, or any other association of persons; 

2.2.4 if a definition imposes substantive rights and obligations on a Party, such rights and 

obligations shall be given effect to and shall be enforceable, notwithstanding that 

they are contained in a definition; 

2.2.5 any definition, wherever it appears in this Agreement, shall bear the same meaning 

and apply throughout this Agreement unless otherwise stated or inconsistent with 

the context in which it appears; 

2.2.6 where any number of days is prescribed, those days shall be reckoned exclusively 

of the first and inclusively of the last day unless the last day falls on a day which is 

not a Business Day, in which event the last day shall be the next succeeding 

Business Day; 

2.2.7 where the day upon or by which any act is required to be performed is not a Business 

Day, the Parties shall be deemed to have intended such act to be performed upon 

or by the next succeeding Business Day; 

2.2.8 any provision in this Agreement which is or may become illegal, invalid or 

unenforceable in any jurisdiction affected by this Agreement shall, as to such 

jurisdiction, be ineffective to the extent of such prohibition or unenforceability and 

shall be treated as having not been written (ie pro non scripto) and severed from the 

balance of this Agreement, without invalidating the remaining provisions of this 

Agreement or affecting the validity or enforceability of such provision in any other 

jurisdiction; 

2.2.9 references to any amount shall mean that amount exclusive of VAT, unless the 

amount expressly includes VAT; and 

           FS



 

 

 

 10 

 
 

  
 

2.2.10 the rule of construction that if general words or terms are used in association with 

specific words or terms which are a species of a particular genus or class, the 

meaning of the general words or terms shall be restricted to that same class (ie the 

eiusdem generis rule) shall not apply, and whenever the word "including" is used 

followed by specific examples, such examples shall not be interpreted so as to limit 

the meaning of any word or term to the same genus or class as the examples given. 

2.3 The expiration or termination of this Agreement shall not affect such of the provisions of 

this Agreement which are expressly provided to operate after any such expiration or 

termination, or which of necessity must continue to have effect after such expiration or 

termination, notwithstanding that the relevant provisions themselves do not provide for this. 

2.4 Each of the provisions of this Agreement has been negotiated by the Parties and drafted 

for the benefit of the Parties, and accordingly the rule of construction that the contract shall 

be interpreted against or to the disadvantage of the party responsible for the drafting or 

preparation of the agreement (ie the contra preferentum rule), shall not apply. 

3. Suspensive Conditions 

3.1 The rights and obligations of the Parties under this Agreement (other than the Surviving 

Provisions which shall be unconditional and of immediate force and effect on and with effect 

from the Signature Date), are subject to, and conditional upon, the fulfilment or waiver of 

the following Suspensive Conditions on or before the Deadline Date: 

3.1.1 the passing of the necessary resolutions by the boards of directors (and, to the extent 

required, shareholders) of the Transferor and the Transferee to approve the 

Transaction, including any resolutions required from the shareholders of the 

Transferor in terms of sections 112 and 115 of the Companies Act; 

3.1.2 the obtaining by both Parties of the approval by the Prudential Authority for the 

Transaction in terms of section 50 of the Insurance Act, provided that such approval 

shall either be unconditional or, if such approval is conditional, shall be subject to 

conditions acceptable to the Parties;  

3.1.3 to the extent required, the obtaining by both Parties and/or their controlling 

companies as contemplated in the Insurance Act, of the approval by the Prudential 

Authority for the Transaction in terms of section 51 of the Insurance Act, provided 

that such approval shall either be unconditional or, if such approval is conditional, 

shall be subject to conditions acceptable to the Parties; 
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3.1.4 the conclusion of the GL Cells Shareholder Agreements by the relevant parties 

thereto and such GL Cells Shareholder Agreements becoming unconditional in 

accordance with their terms, save for any condition contained therein requiring this 

Agreement to be entered into and/or become unconditional; 

3.1.5 to the extent required in terms of any Contracts (other than Policies), the obtaining 

of the written consent of each of the counterparties to such Contracts, approving the 

assignment of the rights and obligations of the Transferor under the relevant 

Contracts to the Transferee. Any such Contracts (other than Policies) in respect of 

which the consent of a counterparty is required for the assignment of the rights and 

obligations of the Transferor under such Contract shall be referred to as "Consent 
Contracts";  

3.1.6 the signing and delivery by the Transferor of all documents required to be signed or 

deliver by the Transferor to give effect to the transfer of the Designated Investments 

to the Transferee and the obtaining of any consents required from the relevant 

financial institution(s) to implement such transfer; and 

3.1.7 to the extent required, the issue by the Takeover Regulation Panel of a compliance 

certificate in respect of the Transaction in terms of section 119(4)(b) of the 

Companies Act, or the exemption thereof in terms of section 119(6) of the 

Companies Act.  

3.2 Each of the Transferee and the Transferor shall use their respective reasonable 

endeavours to procure the fulfilment of the Suspensive Conditions as soon as reasonably 

practicable after the Signature Date. 

3.3 The Suspensive Condition in clauses 3.1.2, 3.1.3 and 3.1.7 are of a regulatory nature and 

may not be waived, unless the Transferor and the Transferee are satisfied that any of these 

regulatory requirements no longer apply to the transaction contemplated in this Agreement, 

in which case the relevant Suspensive Condition shall be waived by agreement between 

the Transferor and the Transferee. The remaining Suspensive Conditions are for the 

benefit of the Parties. The Parties may, by mutual agreement in writing by no later than the 

Deadline Date, waive (unless such condition is incapable of waiver) any one or more or 

part of any of such Suspensive Conditions.   

3.4 If any of the Suspensive Conditions are not timeously fulfilled or, where permitted, waived, 

this Agreement shall be null and void ab initio, save for the Surviving Provisions which shall 

continue to be binding, and the Parties shall restore to one another any performance which 

they may have rendered or received under this Agreement. No Party shall have any claim 
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against any other Party of any nature, except such claims as may result from a breach of 

its obligations in terms of clause 3.2.  

4. Sale  

4.1 The Transferee hereby purchases and the Transferor hereby sells, with effect from the 

Closing Date, the Sale Assets and the Sale Liabilities as one indivisible transaction, on the 

basis set out in this Agreement.  

4.2 The sale of the Sale Assets and the Sale Liabilities is subject to the provisions of the 

Insurance Act, in particular the approval by the Prudential Authority as contemplated in 

clauses 3.1.2 and 3.1.3. The Prudential Authority requires that the Sale Assets and the 

Sale Liabilities be identified as at the Regulatory Reference Date in order to analyse the 

impact of the Transaction based on the financial position of the Transferor and the 

Transferee as at the Regulatory Reference Date.  

4.3 The Transferor shall continue to conduct its business until the Closing Date. Since the 

Transferor will continue to conduct its business until the Closing Date, the Sale Assets and 

Sale Liabilities as at the Regulatory Reference Date and the Sale Assets and Sale 

Liabilities delivered as at the Closing Date will differ. 

4.4 The Transferor's delivery obligations are therefore limited to delivering all the Sale Assets 

and delegating the Sale Liabilities as at the Closing Date. 

4.5 The Parties record that the Policyholders are not parties to this Agreement. However, if and 

once the Prudential Authority approves the Transaction, as contemplated in section 50 of 

the Insurance Act, the Policyholders will acquire, against the Transferee, all those rights 

and entitlements in accordance with the Policies previously had and enjoyed by them 

against the Transferor. 

4.6 The Parties shall instruct their respective Heads of Actuarial Function to report on the 

financial soundness of the Transaction as required in terms of the Insurance Act. 

4.7 It is intended that the GL Cells will be established with the Transferee before the 

implementation of the Transaction and that the GL Cells will be fully capitalised by the 

relevant Cell Owner Shareholders upon implementation of the Transaction pursuant to the 

GL Cells Shareholder Agreements. The Transferee will notionally attribute the Policies to 

the relevant GL Cells upon implementation of the Transaction, as contemplated in the GL 

Cells Shareholder Agreements. 
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5. Section 45 of the Income Tax Act  

5.1 The Transferor and the Transferee form part of the same "group of companies" for 

purposes of section 45 of the Income Tax Act, and the Parties are tax resident in South 

Africa. 

5.2 The Transferor owns the Sale Assets and wishes to sell the Sale Assets to the Transferee, 

which wishes to purchase same, as an intra-group transaction in terms of section 45 of the 

Income Tax Act, on the terms and subject to the conditions contained in this Agreement. 

5.3 As a consequence of the sale and transfer of the Sale Assets, on and with effect from the 

Closing Date, the Transferee will acquire: 

5.3.1 those assets comprising the Sale Assets as capital assets, where the Transferor (as 

the transferor company) held such assets as capital assets; and 

5.3.2 those assets comprising the Sale Assets as trading stock, where the Transferor (as 

the transferor company) held such assets as trading stock. 

6. Ownership, risk and benefit 

The risk in and benefit, and ownership of, the Sale Assets and the Sale Liabilities will pass to the 

Transferee on the Closing Date (notwithstanding the date of finalisation of the Closing Date 

Accounts). 

7. Purchase consideration and payment 

7.1 The consideration payable by the Transferor to the Transferee for the assumption by the 

Transferee of the Sale Liabilities shall be an amount equal to the face value of the Sale 

Liabilities as reflected in the Closing Date Accounts ("Sale Liabilities Consideration"), 

which amount shall be payable on the Closing Date (or as soon as the Closing Date 

Accounts have been finalised). 

7.2 The purchase price payable by the Transferee to the Transferor for the Sale Assets shall 

be an amount equal to the Sale Liabilities Consideration ("Sale Assets Consideration"), 

which amount shall be payable on the Closing Date (or as soon as the Closing Date 

Accounts have been finalised). 

7.3 The obligation of the Transferee to pay the Sale Assets Consideration shall be discharged 

on the Closing Date (or as soon as the Closing Date Accounts have been finalised) by 

           FS



 

 

 

 14 

 
 

  
 

setting such obligation off (in the books of account of the Transferor and the Transferee) 

against the Transferor's obligation to pay the Sale Liabilities Consideration. 

8. Assumption of Sale Liabilities 

The Transferee shall, from the Closing Date, assume and be responsible to discharge all Sale 

Liabilities. 

9. Closing Date Accounts 

Within 15 Business Days after the Closing Date, the Transferor shall procure the preparation and 

delivery to the Transferee of the Closing Date Accounts, which shall: 

9.1 be prepared in a manner consistent with past accounting practices of the Transferor; 

9.2 comply with the provisions of the Companies Act and all other applicable laws of the RSA; 

9.3 truly and fairly reflect the financial position, affairs, operations and results of the Transferor 

as at the Closing Date; and 

9.4 be approved by an authorised representative of the Transferor. 

10. Delivery of the Sale Assets 

10.1 On the Closing Date, representatives of the Transferor and the Transferee shall do all such 

things as may be necessary in order to fully and effectively place the Transferee in 

possession, and constitute it the owner, of the Sale Assets. Delivery shall be effected in 

any manner permitted by law.  

10.2 On the Closing Date, the Transferor shall further deliver to the Transferee:  

10.2.1 all existing documents of title, if any, to the Sale Assets which are in its possession 

or under its control; 

10.2.2 the originals (or where these are not in its possession or under its control, copies) of 

the Contracts; and 

10.2.3 the Records. 

10.3 The Sale Assets shall be delivered to the Transferee on the dates specified in and in 

accordance with the following provisions: 
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10.3.1 Designated Investments 

Delivery will take place either by the Transferor ceding and transferring all rights, title 

and interest in and to the relevant Designated Investments into the name of the 

Transferee (including the replacement or authorised signatories and account 

permissions with the nominees of the Transferee) or by the Transferor depositing 

the cash amount of such Designated Investment into the bank account designated 

in writing for such purpose by the Transferee.   

10.3.2 Contracts 

10.3.2.1 Subject to any remaining consents required from the relevant counterparties 

of the Consent Contracts which have not been obtained pursuant to clause 

3.1.5, the Transferor hereby cedes to the Transferee, on and with effect from 

the Closing Date, all of its rights, title and interest in and to, and delegates to 

the Transferee, all of its obligations under the Contracts, which cession and 

delegation the Transferee hereby accepts. 

10.3.2.2 In respect of any Consent Contracts for which the required consent has not 

been obtained pursuant to clause 3.1.5 by the Closing Date, the Parties shall 

continue to use their reasonable endeavours to obtain such consent. On 

obtaining such consent, such Consent Contract shall be assigned to the 

Transferee as contemplated in clause 10.3.2.1. Until such Consent Contract 

is assigned as contemplated in clause 10.3.2.1, as between the Transferor 

and the Transferee: 

10.3.2.2.1 the Transferee shall be entitled to the benefit and shall bear the risk of 

such Consent Contract from and including the Closing Date and the 

Transferor shall give all reasonable assistance to the Transferee to 

enable the Transferee to enforce its rights under the relevant Consent 

Contract; 

10.3.2.2.2 the Transferor irrevocably and in rem suam appoints the Transferee, to 

be its lawful attorney and agent, and to do in its name all things 

reasonably required in order to perform the Transferor's obligations, 

and exercise its rights, under the relevant Consent Contract (if 

any); and 

10.3.2.2.3 to the extent that the obligations to be performed and/or rights to be 

exercised are required by law or the terms of the relevant Consent 
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Contract to be performed or exercised personally by the Transferor as 

principal, the Transferor shall perform the obligations and/or exercise 

the relevant rights in this capacity under the reasonable direction of the 

Transferee. 

10.3.2.3 The Transferor acknowledges that it shall be obliged to account to the 

Transferee for any income and other benefits which it receives under any 

Contracts (or in respect of any Debtors) on or after the Closing Date. 

10.3.3 Debtors 

On and with effect from the Closing Date, the Transferor hereby cedes to the 

Transferee all of its rights, title and interest in and to, and delegates to the 

Transferee, all of its obligations under the Debtors, which cession and delegation the 

Transferee hereby accepts. 

10.3.4 Wrong pockets 

If, at any time following the Closing Date, either Party becomes aware that any Sale 

Asset which should have been transferred to, or any Sale Liability (whether arising 

prior to, at or following the Closing Date) which should have been assumed by, the 

Transferee pursuant to the terms of this Agreement was not transferred to or 

assumed by the Transferee as contemplated by this Agreement, then (i) the 

Transferor shall promptly transfer such Sale Asset to the Transferee and (ii) the 

Transferee shall promptly assume such Sale Liability, in each case for no 

consideration and at the Transferor's expense, and the Parties shall account fully to 

each other for such transfer. 

11. Employees 

11.1 The Parties agree that section 197(2) of the LRA is applicable to the sale of the Sale Assets 

and the Sale Liabilities in terms of this Agreement and that accordingly the employment of 

each Employee will continue in force with the Transferee as the "new employer". The 

Parties agree that no agreements contemplated in terms section 197(6) of the LRA will be 

concluded. 

11.2 The Parties acknowledge and agree that section 197 of the LRA is applicable to this 

Agreement and that with effect from the Closing Date vis-à-vis the Employees: 
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11.2.1 the Transferee will automatically be substituted in the place of the Transferor in 

respect of the Employees' contracts of employment in existence immediately prior to 

the Closing Date; 

11.2.2 all the rights and obligations between the Transferor and the Employees as at the 

Closing Date shall continue in force as if they had been rights and obligations 

between the Transferee and the Employees; 

11.2.3 anything done before the transfer by or in relation to the Transferor, including the 

dismissal of any employee or the commission of an unfair labour practice or act of 

unfair discrimination, will be considered to have been done by or in relation to the 

Transferee; 

11.2.4 the transfer does not interrupt the Employees' continuity of employment and the 

Employees' contracts of employment continue with the Transferee as if with the 

Transferor; 

11.2.5 the Transferee shall employ the Employees on terms and conditions that are on the 

whole not less favourable to the Employees than those on which they were employed 

by the Transferor. 

11.3 The Parties record that none of the conditions of employment applicable to the Employees 

is determined by a "collective agreement" for purposes of section 197(3)(b) of the LRA. 

11.4 The names of the Employees are set out in Annexe B. The Parties undertake to agree the 

valuation as at the Closing Date attributable to: 

11.4.1 the leave pay accrued to each of the Employees by setting it forth next to the name 

of such Employee in the revised version of Annexe B referred to in clause 11.5 

under the column headed "Leave Pay Accrued" ("Leave Pay Liabilities"); 

11.4.2 the severance pay that would have been payable to each of the Employees in the 

event of a dismissal by reason of the Transferor's operational requirements by 

setting it forth next to the name of such Employee in the revised version of Annexe 
B referred to in clause 11.5 under the column headed "Notional Severance Pay" 

("Severance Pay Liabilities"); 

11.4.3 any other payments (if any) that have accrued to each of the Employees but have 

not been paid to them by setting it forth next to the name of such Employee in the 

revised version of Annexe B referred to in clause 11.5 under the column headed 

"Other Accrued Payments Due" ("Other Accrued Liabilities"),            FS
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(collectively referred to as the "Employee Liabilities"). 

11.5 The Parties agree that Annexe B shall be updated on or before the Closing Date to reflect 

the valuations of the Employee Liabilities as at the Closing Date by the Parties initialling a 

revised version of Annexe B to complete the outstanding information contemplated in 

Annexe B. 

11.6 As between the Transferor and the Transferee, it is agreed that: 

11.6.1 the Leave Pay Liabilities will be paid by the Transferor to the Transferee on the 

Closing Date and the Employees will transfer to the Transferee with their accrued 

but untaken leave balances as at the Closing Date; 

11.6.2 the Transferor will, on or before the Closing Date, pay the relevant Employees the 

full amount of the Other Accrued Liabilities as at the Closing Date; 

11.6.3 for purposes of section 197(7)(b) of the LRA: 

11.6.3.1 the Transferor shall be solely liable to pay the Leave Pay Liabilities in respect 

of the Employees to the Transferee and subject to receipt of such payment, 

the Transferee shall be liable to pay the relevant Leave Pay Liabilities to the 

relevant Employees to the extent they become entitled to receive payment of 

any amount falling due in respect of the Leave Pay Liabilities after the Closing 

Date; 

11.6.3.2 the Transferee shall be solely liable to pay any Employee who becomes 

entitled to receive payment of any amount falling due, after the Closing Date, 

in respect of or in connection with the Severance Pay Liabilities; 

11.6.3.3 the Transferor shall be solely liable to pay any Employee who becomes 

entitled to receive payment of any amount falling due in respect of or in 

connection with the Other Accrued Liabilities; and 

11.6.3.4 the Transferor has raised provisions for any payment contemplated under 

clauses 11.6.3.1 and 11.6.3.3; and 

11.6.4 the Transferor (in compliance with section 197(7)(c) of the LRA) shall disclose the 

salient terms of the agreement in clause 11.6.3 to each of the Employees in writing. 

           FS
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11.7 This clause 11 is not intended as a stipulatio alteri (contract for the benefit of a third party) 

in favour of any transferring Employee and shall not operate to create any rights in favour 

of any person who is not a party to this Agreement. 

12. Insolvency Act notices 

The Parties agree that notice of this transaction is not required to be published in terms of section 

34(1) of the Insolvency Act, 1936. 

13. Confidentiality 

Except as contemplated by this Agreement, neither Party shall publish or disclose to any third 

party the fact of or any information concerning the conclusion of this Agreement or any of the 

terms or conditions hereof without the prior written consent of the other Party. 

14. Warranties and representations 

14.1 Each Party gives to the other the following warranties on the Signature Date and the 

Closing Date (unless expressly stated otherwise): 

14.1.1 it has and will have the power and capacity to enter into and perform its obligations 

in terms of this Agreement;  

14.1.2 all necessary corporate actions, shareholder and director consents and approval and 

the like have been or will be obtained to authorise the entry into and performance of 

its obligations in terms of this Agreement;  

14.1.3 the obligations expressed to be assumed by it in terms of this Agreement are and 

will remain legal, valid, binding and enforceable against it; and 

14.1.4 the execution of this Agreement and the performance by it of its obligations under 

this Agreement does not and will not: 

14.1.4.1 contravene any law or regulation to which it is subject;  

14.1.4.2 contravene any provision of its memorandum of incorporation; or 

14.1.4.3 conflict with; or result in a breach of any of the terms of; or constitute a default 

under any agreement or other instrument to which it is a party or subject or by 

which it is bound.  

           FS
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14.2 Other than the warranties and representations set out herein the Parties give no other 

warranties or representations (whether express, implied or tacit) in relation to or in 

connection with the Transaction. 

15. Breach 

If a Party breaches any provision of this Agreement and remains in breach of such provision for 

7 days after written notice to that Party requiring that Party to rectify that breach, the aggrieved 

Party shall be entitled (without derogating from any of its other rights or remedies under this 

Agreement or at law) at its option: 

15.1 to sue for immediate specific performance of any of the defaulting Party's obligations under 

this Agreement, whether or not such obligation is then due; or 

15.2 to cancel this Agreement, in which case written notice of the cancellation shall be given to 

the defaulting Party, and the cancellation shall take effect on the giving of the notice, 

provided that no Party shall be entitled to cancel this Agreement unless the breach is a 

material breach of a material term, and the remedy of specific performance or damages 

would not adequately prevent the aggrieved Party from being prejudiced, 

and in either event the aggrieved Party shall be entitled to claim any damages it has suffered. 

16. General 

16.1 entire contract 

This Agreement contains all the express provisions agreed on by the Parties with regard 

to the subject matter of the Agreement, and supersedes and novates in its entirety any 

previous understandings or agreements among the Parties in respect thereof; and the 

Parties waive the right to rely on any alleged provision not expressly contained in this 

Agreement. 

16.2 no stipulation for the benefit of a third person 

Save as is expressly provided for in this Agreement, no provision of this Agreement 

constitutes a stipulation for the benefit of a third person (ie a stipulatio alteri) which, if 

accepted by the person, would bind any Party in favour of that person. 

16.3 no representations 

A Party may not rely on any representation which allegedly induced that Party to enter into 

this Agreement, unless the representation is recorded in this Agreement. 

           FS
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16.4 variation, cancellation and waiver 

No variation, addition to, deletion from or cancellation of this Agreement, and no waiver of 

any right under this Agreement, shall be effective unless reduced to writing and signed by 

or on behalf of the Parties. 

16.5 indulgences 

The grant of any indulgence, extension of any time or relaxation of any provision by a Party 

under this Agreement shall not constitute a waiver of any right by the grantor or prevent or 

limit or adversely affect the exercise by the grantor of any existing or future right of the 

grantor. 

16.6 applicable law 

This Agreement is to be governed, interpreted and implemented in accordance with the 

laws of the RSA. 

16.7 jurisdiction of South African courts 

The Parties consent to the non-exclusive jurisdiction of the Gauteng Local Division of the 

High Court of South Africa, Johannesburg, for any proceedings arising out of or in 

connection with this Agreement. 

16.8 signature in counterparts 

This Agreement may be executed in counterparts, each of which shall be deemed to be an 

original and which together shall constitute one and the same agreement. 

16.9 co-operation 

Each of the Parties undertakes at all times to do all such things, perform all such acts and 

take all such steps, and to procure the doing of all such things, within its power and control, 

as may be open to it and necessary for and incidental to the putting into effect or 

maintenance of the terms, conditions and import of this Agreement.  

           FS
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SIGNED at Pretoria on 24 February 2022 

___________________________________ 
MOMENTUM ABILITY LIMITED 
Signatory:  LJ Botha
Capacity: Finance Director 
who warrants his authority hereto       

SIGNED at on 2022 

____________________________________ 
GUARDRISK LIFE LIMITED 
Signatory:  
Capacity:   
who warrants his authority hereto 

Pretoria 25 February



23 

Annexe A 

Contracts 

The following agreements entered into between the Transferor and the following counterparties: 

Contract Counterparty Date 
Momentum Ability Limited Accidental Death and 
Cancer Reinsurance Agreement for the sole benefit of 
Capstone 438 (Pty) Ltd 

Munich Reinsurance 
Company of Africa 
Limited 

Commencement 
Date: 1 June 
2021 

Momentum Ability Debility, Accidental Death and 
Caner Lump Sum Risk Sharing Agreement 

Capstone 438 
Proprietary Limited 

Commencement 
Date: 1 June 
2021 

Reinsurance Agreement 

Momentum Benefits at 
Work (a division of 
Momentum Group 
Limited) 

27 July 2009 
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Annexe B 

Employees 

Name Position Date of 
employment 

Total cost to 
company 

Accrued 
leave 

Notional 
Severance 

Pay 

Other 
accrued 

payments 

Rikus  Botha 2002/09/01        
Thirushinee Naidoo 2007/07/01   
Velly Twala 2009/10/01   
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Annexe C 

Cell Owner Shareholders 

 Cell Owner 
Shareholder 

MA Cells Pref Shares held in Transferor 

1 Murray & Roberts 
Limited 

10 "P1" redeemable preference shares with a par 
value of R1.00 each 

2 BPB Gypsum 
(Pty) Ltd 

10 "P14" redeemable preference shares with a par 
value of R1.00 each 

3 FirstRand Bank 
Limited (acting 
through its First 
National Bank 
division) 

10 "P15" redeemable preference shares with a par 
value of R1.00 each 

4 Capstone 438 
(Pty) Ltd 

10 "P23" redeemable preference shares with a par 
value of R1.00 each 

5 First National 
Bank, a division of 
FirstRand Bank 
Limited   

10 "P4" redeemable preference shares with a par 
value of R1.00 each 

6 Topics (Pty) Ltd 10 "P7" redeemable preference shares with a par 
value of R1.00 each 
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